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J, -Current cases. ' ^ ' , ^ ^ ' 

,■ ■ * . 

A' ^ CLASSIFICATION 

CALIFORnVa : ' Ugrry P. v. Riles , ;Civil No'. C-71-2270 RFP, 3^3 F. 
V, : Supp.- 1306 (N.D. Cal. 1972), aff'd / 502 F.2d 963 > 

C9th Cirj 1974), further briefs filed April 1978., 

This case challenges the use of cuiturdlly 'biased IQ te^ts to dfaghose 
and place black children in classes ^t<^r the educabte mentaHy retarded. 
In its post-tcial brief fUed on April 37, ^978, the United Sta^^es as 
amicus curiae ask^d the court to enjoin the use "of standardized tQ. 
t^sts^ which' are found to be culturally bf^sed for diapnosis'of mental 
retardation in black children in California public schools and to enjoin 
^the use of such test ' results ^to place black children m public school- 
EMI^' cJasses. \X is proposed that defendants must affirmatively estab- 
lish that standardized ly tests, otTier than ones found by^the court 
to be' cul^turally biased', are not culturally biased and are valid for 
^he purpose" utilized, TJ^g United States also, seeks evaluation by 
defendants of each bl^ack c;hild ^ready placed |n public school j^MR 
<\lasses and that each, such chitd be -accorded the remedial education 
Hfeces&ary to provide him an opportunity to function in regular classes, 



' B . , COMMITMENT . " ^ 

: . * ^ . 

DISTRICT OF^ COLUMBIA :- Poe v. Califano . Civil No, 74-1800^ " 
. . (D.D.C, July .26, 1578:^ ' ^ \ 

" ' ^ ^ ■ if 

After a two-year stay, the . court heard oral argument "on ^ plaintiffs' 
pending motion for summary judgment on May 15^ 1978, At that time 
the Federal defendants and the District of Columbia as amicus curiae 
conceded the umconstitutionatity of the statute^at 'issue.. Theregpop, 
the court iA^tructed. the parties' to propose an- order "assuming that 
the Coupt^ould bc/cTthe statute unconstitutional," ^, ■ 

FqWow!r»g a number of submissions' by .tt^e parties and a^fteriod of 
^eoyrt-assisted neaotations, the court fifed in th^ record on Ju^vt 26, 
1978/ a proposed order and gaye the parties 'two week^,;for objections 
and responses. The case is now under submission. 

GEORGIA N Parham, et aL v- J.L. and J,R. , 412 Supp. 112, , , 
412 F, Supp, "141 CM,D. Ga. 1976), probable jOris, 
noted, 431 U,,S. 936 (1977)," order for rehearing . 
, . entered, Jan, 16, 1978 CNo,n5-1690), /\ . 

f * ^ ^ • ' ■ 

The new argument before "the .Suprfeme Court has .bieeh set fdr Oc- 
tober 10, 1978, Institutionalized Juveniles v. Secretary 6f Public Wel - 
fa re (reported previously as Bartley v- Kr«nen$ ) wilf be heard at the 
same time^ • - * " ' ^ ^ \ ' • . . " 



t 



PENNSYLVANIA : ^ Bartlev v. Kremens^ 402 F. Supp, 1039 (E.D, Pa, 
^ ^ 1975), vacated and remanded 431 U,S- 1,19*C1977\ 

on remand sub nom, Institutionalized Juveniles 
' ' V, Secretary of Public Welfare , No. ,72-2272 (E.D, 

*ff ^ Pa,, May 25, 1978), v . , 

Jn 1977 the United Spates Supreme Court rennahded this case """for con- 
sideration of the clas? definition, 'extension*6f those whose interests 
are ^ rriaterial, and -substitution of class repr^esentatives^ with live 
claims." 431 U,S- at 135, • \ , \ i 

On May 25, '1978, the three-judgej^jH^trict count entered its jqdgment 
and order. It recpgnized two subclasses^f plaintiffs (all juveniles 
under the age of 14 committed as mentally yH to mental health facili- 
* ties; al^ juvenilis under the age of 18 committed as mentally retarded 
to' mental health facilities); d^lared unconstitutional sections of the 
Pennsylvania 'MentaUMealth and Mental Retardation* Act of 1966 and 
the Mental Health Procedures Act of 1976; and enjoined' defendants 
from accepting or continuing the admission or commitment of members 
of the ^ubcla^ses -to Pennsylvania facilities unless certain due process 
procedures ^re provided, including notice of^ probable pause and full 
commitment hearings, counsel or other trained (Representative during 
all steps of the cofnmitment procedure, presence of the juvenile at all 
commitment hearings, opportunity to be heard, opportunity to present 
witnesses and to .cross-examine adverse witnesses, ^ finding by clear 
and convincing proof that the juvenile Is in need of institutionaliza- 
tion, probable, cause hearings he!d within*72 hour^ and f^ull com'mit- 
ment hearings within a week of initial detention, ^Childrert who are 
memt^er^ of the defined subclasses already admitted or cornmittdd are 
to be either discharged or released or recommitted according to the 
procedures qutlined .in the order jvithin 180 days at tfye date of the 
order. ' . ' " 

The State has appealed^ and the Supreme Court^as set oral argument 
for'Octob'er 10^ 1978 (with Par ham >■ ■ ^ , ^ 

C- CONFIDENTIALITY • . 

MICHiGAN : Phoenix Place, inc.^ et aL v, Michigan Department of 

Mental Health ;^ civil No, 77 73 200 CW {Cir, Ct,, " 
Wayne Cty.., Mich., June 20, 1978). 

Plaintiffs in £hi5 class-action suit are Phoenix Place, Inc,^ a nonprofit 
corporatron which" contracts with the Michigan Department of Mental 
Health through the Wayne County Mental Health . Board to supply 
services to mentally retarded and developmentally disabled clients of 
i^that organization. Defendants are the director and members of ^he 
Department of Mental Health. Plaintiff Phoneix Place serves approxi- 
mately 250*400 mentally retarded and developmentally disabled people 
in Wayne County/ Michigan. ^ \ 

J • - 

, ' ' ■ J' 



♦ - \ 

^ ' The case was initiated by a petition for preliminary injunction seeking \ 
to enjoin, defendants from entering and administering the Program 

^ Assessment Chart, a series of evaluative forms required by the State ' 
Dep^tment of Menial Health for measuring clients' progress, claiming 
that use of such ' forms comprising the PAC is unconstitutionally in- 
trusive upon the right of priv*ecy of mentally retarded and develop- 

^ mentally, disabled persons who receive, mentat health services through* 
"the Department. * * 

F fn its opinior^^of Qune 20, 1978, the court found that thel^AC required 
,v -excessively intrusive observations of mentally, retarded persons', 
^ conformity to arbitrary standards and a treatment of mentally retarded 
persons Inconsistent/With the State Mental* Health Code which requires 
that clients of the Department be treated with human dignity. 

In granting the pretiminary injunction, the court noted that ^*[t]o ' 
many of .the retarded, the institution which cares forvthem is the 
family [oi;! family members who are cooperating with^ various institu- 
tions for their care. It seems clear, therefore, that there is a con- 
stitutional right of privacy vested in the mentally retarded in rela- 
tionship to the persons who are providing traming and treatment for 
them-" In order to complete questions on t;rie mandated form? "mem- 
bers of the family become^^gwernmentai agents, spying on th^ir kin, 
and if the observations are made by officials of the government, \t 
calls for impermissible spying and intrusion upon very personal mat- 
ters To say there is a compelling state Interest in such intrusion 

js simply saying that, the principles of privacy are not applicable -to 
the mentally retarded." 
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ARIZONA : Eaton v,- State of Arizona , Civil No. 329028 (Superior 
' Ct-, Maricopa Cty., Ariz., filed^ December 10; 1975). 

The trial court denied the defendants' m^>tions to decertify the plain- 
tiff atSd defendant classes and some of the defendants bave appealed 
the refusal .to decertify the defendant class. A motion to dismiss the 
^ppeal has been briefed and" 1s' pending in the Arizona Court of 
Appeals.. Discovery is continuing in the trial court- , 

* ' # ^ 

CONNECTICUT : Connecticut Association >for Retarded Citizens v. 

I State Board. of Education , Civ;.No. H77-122^(D, 
Conn., filed March 10, 1977)::" 

As a result of the* institution of this sui^, the Conrtecticut General 
Assembly repealed the challenged statutory provision (§ 10-76aCf) of 
the Connecticut Generaf Statutes). The repeat is effective oSeptem- * 
ber t, 1978- • ■ 

Counsel for plaintiffs are currently preparing ^consent dfecree. 
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CONNECTICUT : ' Stuart v. Nappi, ef aL , 443 F^Supp. 1235 

(D- Conn. 1978). \ 

L^^cal^ defendant's motion to ■ dismiss^ , was denied on May 10, 1978. 

•^Although plaintiffs .filed their, first set of interroaatories on Janu-. 
ary ^7, 1978 and a piotiorr:^"' compel* answers onlMarch 10^ 1978, 
discovery is being hejd in" abeyance pending the court's jdecision on 
defendants' motioj> to^ deny classVcertificatlon (as a matter of law. 



■ e. , "without^afty inv^igation of *t^ie particular'fa 



Plaintiffs-fffan to oiove for class certification after discovery 



-^moiANA: Doev^GrUe,* Civil No. F77-108* (N . D . Inc 



s In the case), 



^ApHI 24; 1978), 



Plaintiffs in this, class-action suit are 113 severely . rntard^d children 
who claim that the State has failed to provide appropriate special 
"education services for them due to inadequate numpers of special 
education teachers and an inadequate level of resources. Th^ir claims 
are baseyd on P.L. 94-142, the Education of All Handicapped Children 
Act, and § 504 of' the Rehabilitation Act of 1973. , 

On April 24, 1978, the court dismissed all claims based onr P.L.. 
94-142, stating that thece cbuld. be no cause of action under the 
statute until September 1, 1978. Plaintiffs' ^motion, for a preliminary 
injunction was denied on May 18, 1978. The case i3 currenti^ pend- 
ing trial on' the merits. 

NEW JERSEY : New Jersey Association for, Retarded Citizens^v. ^ 
New Jersey Department of Human Resources , No, ^ 
C2473-76 (N.J. Super. Ct., Ch. Div,, Hunterdon 
Cty., filed March 14, 1977). 
. ft 
On July 7, 1978, trial in this case was p^stponefi, for three months 
over^the objections of the plaintiffs. Tti^ Department has alleged that 
it is making sujtrstantial changes at Hunterdon State School, and the 
^ court IS allowing time for the alleged changes to be effected. 

NEW YORK : Woods^ et al. v. New York City Board of Education , 
^ al. ,* (E.D.N.Y., filed August 3, 1978). 

. Plaintiffs in this, suit are two mentally retarded children who are 
Hepatitis B carriers. Defendants are the Board of Education, two 
pubMc school principals and the chairman of the Commission of the 
Handicapped District 27. * ' > ■ . 

The complaint alleges that the^ two rtamed pJaintiffs were suspended 
from pubJic school solely because they were Hepatitis B cai?riers; that 
they were hot afforded a due process hearing; and that they were 
not provic|ed with any instruction, includfng^home jnstrucjtion, "at any 
■ time .during 'the suspensions. 
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'Th€i complaint seeks declaratory relief pursuant. to 20 U.&X^ § 1415; 
.29 U.S.C, § 7d4; 42 U-SX^ §1983^ the 14th Amendment to the Con- 
stitution and pendent state laws and regulations* It also seeks mpne- 
tary damages. . . " . , - 

NORTH CAROLINA : North Carolina Association for Retarded 

^ * ■■ , Children^ et^gl. v.. State of North Carolina ^ 
et ai. . Civil No./ 3050, 420 F. Supp. 451 
(E.D-N.e. 1976)/ consent decree entered, 
. July 31; 1978- . ' ^ 

On July 31, 1978, the federal district cpurt for. the eastern district of- 
North Carolina (Judge Dupree) entered, a .consent decree agreed' uppn 
by the parties as to the right of each plaintiff to a f^ee^artd appro- 
priate 'public scfiool education. The -decree provides^ int00> ^ atla ; that' 
defendants shall cpmply in ev^ry respect with the- Ejlucation for Xll 
Hantficapped Children Act and § 504 of the Rehabilitation Act of i 973; 
that: a /plap of compens^atory education shall be drawn annually to 
provide adequate'^educational services to those beyond schoorage; and 
that a three-member review panel will mprjjtor compliance. All atlega-' 
tlohs relating to alleged constitutional deprivations in. t^e five" North 
^Carolina mental retardation centers remain - pending. The court has 
declined to certify the c#se as a cl«ss ..action- ' 

TENNESSEE. : ' t^ainey v. Tennessee Departmeht of Education , 

No/ A'3lOO (Tena- Ct. of Appeals, August 7, 1978>. 
" - * ' _ ^ 

On August 7, 19/8', the Chancery. Court for l^he Davidson County^ at 
Nashville,^ Tennessee, ' issued a Memorandum Opinion on relief so*ught 
by the (>Jaintrff, class concerning^re^dency requfrements for the edu- 
cation of deinstitutionalized handipapped children and the, due process 
and least restrictive environment issues involved ii^ the case/ *: 

Chancellor Cantrell ruled that th^ State of Tennessee has the ultimate 
responsibility for providing sp&ciai education services for handicapped 
children and that the county from which the children came or in 
which. .the parents reside is immaterial- The defendants , were' enjoined 
from ifsiqg the legal residence of parents to restrict .^r^vision of spe- 
cial' "education sprvlc^s for^ handicapped children who were deinstitu- 
tionalized from developmental centers operated by thi« Tennessee De- 
partment of Mental Healthy A ruling was also made ordering the de- 
fendants, within 30 days, ito implement the present due process 
hearing mechanism^ under the Ri^ht to Education Office to education 
decisions by State-op^raled schools which are^ subject to regulatory 
control ' of the State Department of Education , Defendants are; re- 
qiiirecl to report to the- Court within 60 clays the mamner in which 
ComplianQe with this requirement has been effected, , D<?fendants are 
also ordered to report to the court within 30 days*the identity of all 

i 4tate-operat?d schools which are 'not subject to regulatory control of 
the Statfe Department of Education and/or the State Board of^'Ec^uca- 
tion, the method for admission of a handicapped child to each 'school 
an(3^ the de^Fendants' plan fox assuring compliance by said schools, with 

'the (^ue^f^rocess requirements- 



The, court also enjoined the defendants from ertforcin^ or retying. oh 
T^nn.. Code Ann. § 49-20^3(6) which aliovyed legally blind ^;hiklren, 
tt>rough their parents^ to choosjB between education in t^egMl^r classes 
and thtf Tennessee Schobf for the Blind. Chancelfor ruled that 

t^e placemen]t_ of the Qhild at the Tennes^see School for' the Blfnd 
woUld vioj^tff federajl. requiferoerits "ftf "a least restrictive enVirohment 
and the^^qual protection ^(ause Of the Mth Amend/nent to the United 
States Constitutlohi if ■ the',blind child can be provided ap appropriat^'^ 
e<;Jucation in the local schoot systefri. ' - ^/ _ 



/ 



VIRGINIA; 



KriJse V. Campbell ,. -431 F. Supp IgO -(E'.D. Va.), 
VajaXfid.and remanded , 98 S. Ct. 38 (1977), ' 
F.T Supp. (EfD; Va. , .Jan. 5/ 1978). 



On October 3, ^Sf77, ,thie- uHited States Supreme Court vacated the 
threerjudge court decision ofVMarch 23, 1977, and remanded the case 
for cQ^nsi deration of the claim oased on § 504 of the Rehabilitation Act' 
of 1973. on January %f 1978, the United States District CoZjrt for 
the Eastern Dfstrict (kf ^/irginia ruled for defendants^ stating that 
under § 504 ^pf ivatfe school funding '/or handicapped children is net 
required befor^e September 1978 and that implementation of § 504 be- 
fore September would be impractical. \ 

Counsel for plaintif/s filed an aplDe^l with the^Fpurth Circuit/ but the 
.Virginia legislature Has since revised its tuition reimbursement sta^pte 



to plaintiffs** satisfaction- Accordingly^ no further 
contemplated?. . . 



WiSCONSIN^ij 



legal Action i? 



Panitch v. State of Wisqonsin , 371 F- Supp/. 935, 
390 F.^Supp- 611. (E.D- Wis. 1974);"444 F^Supp-.320, 
76 F-R,D- 608.CE.D. „ Wis- 1977)^ per curiam order; 
/ April 18, 197^- ■ 

fj ^ . ^ ^ " , ■ * 

er 21/ 1977/ a three-judgje district court" grahted plaintiff's 
summary judgment, declaring that defendani^' policies and 
practices, denied plaintiff .class an education at ^public- expense in| 
violation /of the equah.protecfion clause .of the 14th An^^ndment- The 
court oridered defendants "to provide all the membeSrs of the plaintiff " 
class '{handicapped educable*^ children ^between 4 a^hd 20]. with an 
education at pubfiGp expense "whiph is sufficient , to rtheir needs ^nd ^ 
generally .equivalent to 'the education provided td nonhandicapped 
children-"' " ^ ■ " / - 



In a . pgr , curiam ^eclsloQ of April 18/ 1978, plaintiffs' moti9n for a 
special, jDaster was denied, as w^s one joint city^ school district's 



motion to dismiss- Attorney's fees and guardian /a^ 
av^ard^ed in tite same order. ' ^ 
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litem fees were 



E. EMPLOYMENT . . . ' • ' 

■ . ■ . ' ' ' • • ■ ■ . ^- . . 

TENNESS^E :^ Townsend v. Clover Bottom l-Tospttar and School ,. No. 

- * " A-2576 '(Chancery Ct.^ Nashville^ Tenra- ilj374), 513 

S,W.2d 5QS (Tenn, Sup. Ct. 19>4), appeat-dismissed 

- and, certiora ri dertied Uune 9, 1975, case remanded to 
* \ * ^ Chancery Court, ' ' - W 

' \ ; . / 'A , 

Pl^ntSffs filed a Petiton for Certiorari in the^4^mted States? Supreme 
'OotirtJn Aprir 1978 (Docket No- 77-657£); the petition wa^'^denied on 
June 5, 1^7B. ' ^' ' \ ' / . - ' r 

;F, . PROTECTION FROMt^ARM ^ ^ \a 

MICHIGAN :- Michigan Associatiog for Retarded Citizens^ et at^. v. _ 
Smith, et a<. , Civil Nof 870384 XS.-D. Mich., filed- 
Feb. 21, -1978). • .x> 

-In June plaintiffs fited their amended complgjint, which basically, seeks' 
the kind of relief granted in" Pennhurst / ^Plaintiffs maihtalji that 
nfeanfngful rigjiabalitative services cannot be given mentally, retarded 
persons in large institutional settings. The copstitutfonal and statu- 
tory equal protection thrusts are particularly signiflc^t in Michigan 
because of the presence df the Macomb-Oakland Regionar Center, 
That Department of Mental Health facility has all but .90 of its several 
hundred reSidents'jn comnnujmity plicem^nts, many of which ^itVyn$, 
nearly all of which- it fund^ and supervises, ^Plymouth Center^resi- 
dents are a comparable population but do not have ac(^^/tp a cqx^-^ 
parable program, ' / V ^ 

Defenc^ants have filed an Answer, contesting jsoth* iST "right to com- 
munity, placement" and the suitability of many Plymouth . Center resi- 
dents for community* placement. Discovery is just rrow beginning. 

* " * 

NEW YORK : New York State Association for -Retarded Citizens yf ^ 
Carev '[WillowbroQK]v- 357 F> Supp: 752 (E,D>N>y. 
' ■ 1973), 393 F, .$upp/714 (E,D-N.Y. 1975). 

In March 1978, the court affirmed a Review Panel recommendation 
.calling for an- additional two staff members of the Consumer Advisory 
Board, one of ,the advisory bodies mopitorirfg. implementation of the 
consent judgments ^ The State appealed that order and is arguing in^ 
the Court of Appeals for a very narrow interpretation of the. power of 
Ihe Review Panel, 'the key implementation mechanism. Argument 1^ 
set for October 1978- 

The State has al^o asked the District Court to nripdify the "Stipulation 
ar\d Order on Consent" that settled a previous contempt mbtion so 
that they need only make 50 community placements per'month instead 
of IQO. as ordered. They hav^ argued IJiat 100 is impossible, JVIos;^ 
^plaintiffs oppose the motion . unless the court orders automatic fines^ 
for noncompliance- Argument (s set for September 11, 1978, 



PENNSY 



After a 

plaintitf 
plaintiff 
introduc 



The tourt a\^o decided that that portion o^ the ''Stipulation and Order 
op Consint*' that provided for a private agency to t^ke tfver buildings 
^flt Willovbropk did not v.ioiate the State constitution or. statutes^ The 
"Union, ' vhiqTh 'has been joined for thts issue, ha^ filed a Ndtice of^ 
Appeal. 



-VAMiA: 



. Romeo v.. Youngberd / jCivii No; 76-3429 CE.D, 
Pa:, April 2S, 1978), 



jury verdict in favor of defehdahts entered Aprii 28, "1978, 
appealed to the Third Circuit., The principal issue raised by 
in his appeal is the trial. cOurt*s refusal to. permit plaintiff to 
s any expert testimony^ developing a causal relationship be- 
tween d'sfendants' teck of -progniamming" at the Pennhurst State School 
and h\>s lital and the physical attackjs-on the plaintiff by qtlier resi- 
dents ot the hospital'- ' - \ ' ^ ^ 



STEi^lLIZATlON 

PISTRIcr OF. COLUMBIA : Relf Weinberger ; National Welfare 
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Departmt 
pubfishe<l 



H 
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DrsQOvei*^ 
opened,^ 
ptete discovery 
fifionths 
deposi 
xjpmehtal 
retarda 
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Among 
motion 
tight of 



Rights Association, et aU v. Weinberger , 
372 F- Supp- 1196 (D.D.C; 197.4),. 403 
■ - ^ Supp. ,1235 (D.D.C. 1974), 565 F.2d 

72"2 (D.C. Cir. 1977)^. -\ - ^ 

ul^tion^ on sterilizations financed by programs funded by the 
nt of Health, Education and Welfare ar^ expected to be 
n the fall. . ^ 



TREATMENT 



Wyatt V. Hardin / '344 F. 5upp- 373, 378 OVI,D. Ala, 
1972) (subsequent citati6ns orhittc^d) . 



relating & Alabama's mental retardation , facilities was re- 
and the parties were granted until October 1578, to'com- 
Discovery has ^befen ongoing for the last -several 
ith plaintiffs and amjci propounding interrogatories, taking 
titjris and making tours Ijf Partiow and the State's three deyeH 
centers for , the mentally retarded with experts in t+te mehtal 
n, fi€t!d. ^ ' ^ , ■ s ^ ^ 



4o 



in -conriectioa. 



cojrt conducted a hearing on Augustus, 1978, 

es of motions filed bV plaintiffs, ^gmjc[ and the defendants: 
e motions heard and denied by the court wa^ the defendants'' 

dissolve or modify the Court's , Order of'Apr,iri3, 1972 
the Suprelne Cojjrt decision jn O'Connor v. Donafcigpn . 



sen 
ti 



in 



At the "hearing*/ the ^ court reaffirmed that pfaintiffs and amici**s dis- 
covery \^oulcf close on October 1, 1978^ hQwever, the defendants were 
granted an addjtional 30 daya for discovery- * ^ 



Pfalptiffs' and* amlci '^ motions for further relief and for the appOint- 
irfent- of a special master, as well as the motion for amicus curiae 
^ United States for San amended medication standard, were set^ for a 
hearing on their^mfirits on November 197a\ 

pj STRICT OF, COLUMBIA : Evans and the United States v. • , 

^ ' -^ Washington, et al. , Civil Up^.'V&-0293 ,. 

. . ■ , (D.D.C, June 14^. 19783: ' . ' 

Orj June 14, 1978, Judge Pratt entered a Final Judgmei^ft-and Order in 
this case, T|ie Court found defendant. District of Columbia .officials' to 
have vrolated t(je constitutional rightsN^f mentally retarded"*resi^^nts, 
of Forest Haven, Laurel, Maryland, undenth? fiffh and eighth -afTUjpd-' 
ments, to adequ^ate treatment arjd habilitation in - the setting feast * 
restrictrve of/in^ividuai liberty and to freedom"^ from harm. 

Plaintiffs, V the; United States as plaintiff-lrltervenor, and defendants' 
negotiated the Order which was eittered by' the cojjrt,* The Order 
eQjqins defendants tp develop and' provide each 'of the 1,100 ctess 
members with an individualized assessment .of" his/her abilitifes ^nd 
needs, and with an habilitation program. ^Of particufar significai^ce is 
defendants'^ duty to develop and create the necessary community-based 
placements to proyide all class merbbers with community living arrange- 
ments, ^ay programs and services as are suitable to, each'. 

The mechanJi^rR through wbict:^ the necessary' planning for implementa-' 
tiofi of the Order is to, be accomplished Js the appointment *by de- 
fendants of. a Developmental Disabilitt^ Professional' CDDP)*wJ,th ? 
■qualified staff. Plaintiffs arid plaintiff-intervenar are to partjcfpate in 
the selection of the DDP and in determlnfng the criteria for selection 
of the DDP and his/her staff. Defendants and the .DDP must submit 
plans for implementation of thje* Order for the Court's apprdval- 

Defendants are also enjoined to remejdy conistitutional violations in the 
institution, involving, e^^, ^inadequate -Medical Care, improper'use of 
seclusion, restraint and psychotropic medication, un^fe^ inhumane 
living conditions, inadj|auate staffing, ^taff/resi,dent ab.use and f^si** 
dent injury' caused bfVother residents, in order, to safeguard rest* 
dents during the period of transition to the community. 

DISTRICT OF COLUMBIA : Kentucky Association for Retarded 

^itizensr et a1l v. Callfano ^f jCjvil No. 
78-1398 CD,D-e., filed July 31;.^ ^ii^-^ 

Nai^tiffs in th[s .class-act>ion suit are the Kentucky Association for 
f Retarded Citizens and -four named mentally retarded) persons, pe- 

fondants are Secretary of*Heatth, Education and , Welfare Jos&pJh A- " 
, dalifailo, Jr., the Adixjinistrator of Health Resources Administration of 

HEW and the Regionaf Health Administrator of HEW Region IV- 

The complaint alleges that Secretary Calif ano has assured Medicaid 
funding for Outwood, a "lar^e, remote, total institution for the cus- 



tody of mentally .'retarded persons'* rrear Dawson Springs, Kentucky,^, 
'^contrdry the -/ederal government's polfcy in favor of ^ilfeinstitution* 
aHzatron of m^nt^Jly retarded persons. ^The mSr^tairy _re't^rded p^tain- 
tiffs, it is .aUeged, need care and reliapilitation in a more normal, less 
restrictive-'^enyirpriment than the new institUiton wouJd Rrbvjde. 

The", cpmplainf charges ^g^retary Califdna ^with, viofat/jpn of statutory 
anct constitutionaf obligatioos in approving federal" J^unding for .the 
faciFity and requfesls a coyrt order requiring his review of the State's 
approval of \the. institution . Raintiffs s^ek to require Secretary 
Califapo to enforce strictly "federal laws ^which /nandafte strong justifi- 
^catiorvfor ii>yjestmGnt in newjnstitutiohel facilities/ \_ 



. FLORIDA : - Donaldson v. O'Connor , .422 U.S> 563 (1975). 

I On Jiily 11/ 1978v.^ District Gourt Judge William Stafford ifesued "an 
t>rcler ruling jn^ plaihtfff s favor!^ pfi* each of four issues relating to the 
determination ^f reasowsble attorney's fees iWder the CtvU\ Rights 
AttorneV^s Fe^.Av^ards Act of 1976.. specifically, the court ordered 
trtat": . ' , . , . * 

^ ,1 . The hourly rate at which fees for plaintiff's at;torneys^ 
Should b^\:dmpcjted' Is Rot limited to ,the hourly rate in 
" ^salary 6r ^Itnil^r compens^tiort paid to plaintiff's attor- 
neys bv "their employers (who are non-profit corpora- 
tiorls) dtjrrna the donduc^ of this litigation. Further- 
* * ".more, such hourly rate^ shou-ld riot be limited by the 
fee schedule^ established^ under the CrimVal Justice 
* ' Act, Specially in a case as stgrilficant as this. 

2v Jn vjew ,of the fact that plaintiff Donaldson secured his 
.release frorp Florida S«4e 'Hospital" after bringing .this 
case, and th^t this case* has been of great value in 
clarifying ^^i'he constitutioj^af rights of civilly committed 
mental ^ pMi^ftts throughout the nation, plaintiff's- 
attorney's fees in this case are not to be limited to the 
amount pai^d:flb plainjtiff in setllement qf^ his damages 
■ .action, " ^ , 

^. ■ ' 

3. "Plaintiff is en^titled ta recover fees jFor all work reason- 
* * ably Velatec^ 'to the lil;igation bf ^his case, including 
! ; ' but n<k limited", to all work reasonably related to secur* 
ing -plainUfi's ^release from Florlpa State Hospital; 
. ^ ,/ securing the fury verdict th^t defendants had violated* 
, ■ ■ pjairltiff's constitutional f^i^hts apd were liable . in 

damages; defending the 'jury verdij;t'on appeal to the » 
' Fifth Ciccgtt and "the Sup^em^ Court; securing a 
■ damages ^ethfe*nent from defendants; and researching 
jssuesf relating tp the entitlement of attorney's fees and 
the deterfnlh^tibn/of the amouat of reasonable attor- 
ney's fees vi£hic}i should be awarded^ in this case. The 



coKe of th^^ reaspnable fees ^ calculation shall be deter^ 
. injned',*by*''multtpl,v1og ,the number of hours of y/ork 

pertortped-';Vs' ^ detef^Vnined abave ^^t merf ah appropriate 
^fiourl^ rate/ ba$ed upon -the hour y* rate wWch 'a|:tor* 
' neys of CjpmparSbl^^ experience ^r d ability .would re* 

ceive for;, other" cbmpl^i^: *Jjtigatiai, One? this core 

amount of reaso^Sble fees* has'bee^ tal(;ulated; it sh,all 

thfen be adjusted fp*right of th|,otier Johnson factors. 

No fees shaH^ b^'paid fpr worl^'wPifch was either dupli 

rttiye or not Reasonably related to 



the litigation! 
* « • 

_ a reasonable hourly 
cafte. far plamtiff*^ attorneys is not limited to the cus- 



the' git^cu'mst'anceS' of this case, 



tomary ,Jiourly" rat€f/-for attorneys 
area;*' * , * -*! * 



in thfe Tallahassee 



The court then gavB the " partjes 30 days from the* date of its oi^djer to 
meet.in^an attempt to arrive at a stipulatidn dn.the amount of ^attor- 
ney's fees oWed^to plaintiff, -ff ^greemert "fcoiakt not be reached 
within that time, counsel for pjaihjtiff wer<i ^directed to notify the 
coUrt. so that a_ hearing for the pCirpose cf establishing reasonable 
attorney's fees could be scheduled- - - 

Attempts t9 Negotiate a rea^bfjable fee settlement appear to have 



"foundered, jand plaintiff plans; to return to 



the court to request a 



hearing to establish the actual jjtmount of reasonable attorney's fees to 
which, he is entitled, 



LOmSIANA : Gary v. Cherry^ et al. , 43T Supp. 1209 (E-D- 
La- 1976), 429 F, SUpp, 711, 441 F- Sufip- ,1121 (E-D- 
^ /La. )977). , ^ - 

^ ■ ■ "1 

On Augfust 8, 197^, plairitrffs^ filed a motion for appointment of a 
special master and .development pf an Implementation plan by an ex* 
pert p^heL In this motion, plaJntjffs pointed 16 the slow^pi^'ogress in 
finding appropriate community Sfacements for class members and^the 
tack of an effective monitoring mechanism to determine "actual," as 
opposed to "paper," compliance- 

MAINE : Wuori V Zttnay , No- 75*80*SD (S-D- Maine, July J4, 1978)- 

On July 14,/ 1978, Federal Judge Edward T. Gignoux* signed into law 
a- landmark decree protecting the civil rights of mentally retarded 
persons in Majnfe- Attorneys in the case hailed the decree ,as t>>e 
first judicial or^der^ to establish detailed standards for the care and 
Jtreatment of persons in community settings, as well as for those still 
in- the institution. The- decree recognizes the right of mentally re* 
tarded persqns released' Trom an institution to the comm^unity, to 
receWe "habilitatiqn, including^ medical treatment, education, training 
and care, suited, to their 'need.3/ regardless of age, degree of r^tar* 
dation or . handicapping conditiin^" * . ' 



The decree requires defjencjanfs to: / ' ' > 

1. Reduce Pineland Center to 350 beds within tvvb. yearns, 

Z, ' Establish within ope year 130 placements in*gi:oup, homes,- fqst^r^ 
homes, boarding hom^s, apartments, sheltered -wgrkshops, apd \ 
day training programs to meet the nTeefls of reslcfents who ,wfM hej 
transferred there. ^ ^ - \ * ' ' ' 

3. Annually establish 124 community placements until alf class m.em- 
bers who need such placements have recei ved/them^ . - . 

4, Provide that most placements will house less than . 15, persons and , 
that np piacement shail be developed housing more than 20^per* 
.sons, . ' \ ' ' 

5- ; Develop an individual plan of ,care, education and trairjing Tor 

- ^ each J5f the more than, 500 class members living in 'the 'commun- , 
ity, as well as for' the additional SOO cla'ss_ members livinrg .at 
Pineland Center- i * . 

6- Insure that class members Ijving in the community ar^ provident 
the services of physical therapists, occupational *therap'i?ts,^ 

^ psychologists, s^e^ch^Uberapi^ts, doctors and dentists as needed*. 

7- Provide respite ^care services to assist the families of mentally 
retarded persons- ' ' ^ 

8- t Enforce fi'^^virqpment, food and. nutrition ahd staffing standards 
^ for residents of community facilities as well as for residents of 

Pineland Center- - ^ 

9, Involve mentally retarded persbrls in activities' in the community 
\to the greatest extenf pos'sible- , * 

)0, Require the adoption ' of neW^ medrcation standards designed to 
protect thTe, .residents^ right to ,be^fcee from tennede^sary or ex* 
cessive' medication- ' I 

In addition to the protections affor^ied mentajly' retarded persons al- 
ready living in the community", the decree also addresses problems of 
inadequate treatment and int^ffij^i^ent- staff at ^Pineland Cenlfer by re-^ 
qJiring (a) one aide, for every six residents" at Pineland Center -dur- 
ing waking hours, (b) one professional staff member to\work with 
every three residents, (c) six spheduled hours of program activities 
each wekday for all resixleqts, (d) adequate and appropriate clothing, 
arid* {e) compensation for voluntary laboV, 

4 

w , - ^ ^ * 

The ^ourt has gV^anted ^ plaiirtiffi' motion for* tfve appointment; of a 
specfal master to oversee the implem^entation of the*decree: ^The mas- 
ter, appointed for a two-year tenm, has b^een given broad authority 
to monitor implementation of the deifree, to 'make findings of fact, to 
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base recommendatfons on those findings and to resolve disputes be* 
twefen the parties^ 

MASSACHUSETTS : Brewster v. Dukakis , No. 76-4423-F (D. Mass., ■ 

filed M^rch 15, 1977). 

- 

The first phase of/tFfev^ahning process in this suit has now, been 
completed. The partijcipants in the process the plaintiffs, the De- 
partment of (Vtentai Health and the Attorney General"-- have produced 
a comprehensive *pian for providing community residential and non- 
residential services iq the least restrictive alternative to mentally dis-^ 
abled'persons' in Western Massachusetts. , ^ 

These documents and the interim conclusions set forth in the summary 
have, been sent to all the defendanrts, incTuding the Governor. De* 
fendants are to formulate theih response to this plan within 30 days. 
If their response is acceptable to the plaintiffs and thexourt,. imple- 
mentation of a community system of less restrictive alternatives wilt 
begin immediately. Negotiations will .then continue to deal with the 
problems of and schedule for implementation , as welt as procedures' to 
insure quality control in newly developed programs.. 

* 

MINNESOTA : Welsch v. Dirkswager , 373 F. Supp. 487 (D. Minn. 
1974), 550 F.2d 1122 C8th CiR, 1977). 

Due to sched uling difficulties, trial in this case* will not^ occur in 
1978. Plaintiffs have >ecfUested the earliest possible date in 1979^, *but 
no definite time has been set. - ' ^ 

MISSOURI : Barnes, et al . v. - Robb^^et^^gl^ , Civil N6. 75 CV87-C 
. (W.D. Mo., Central Division, fUed'April 11, 1975). 

I * * ^ 

Parties in this case^ were under a pretrial order whfch set August 
1976 as the 'targ^^ trial date. Altho^ugh the parties adhered to the 
trhe4 preparation sfchedule cafled Tor in the pretrial order, the court 
has not yet set the action on its docket for triaU Plainti/fs have 
filed a motiop to have/ trial^s^ at the earliest pos^ble date. 

MISSOURI : - Caswell v'. Califano ; , No.^7H3488^CV-W-4 (W.D. Mo., 
-filed June 30, 1977). 

An order of conditional" certification of class was entered^by Judge 
Hunter on June 6, 1978, on a stipulation by all parties. .The court 
has yet to rule on the state defendants' HiotiDn to dismiss.. In the 
interim, discovery is proceeding.. 

MONTANA : ^ United States v. Mattsoh , Civil No,, 74138 (D, 

Mont., Sept. 29, 1976), appeal docketed , Nol ' 
. 76r3568 C9th Cir., Dec. 3, 1976). 

' ' j ' . ' • 

Or$l argumer^t still has not been scheduled. . • , t 
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NEW ^IrsEY :^ la.thg 'Matten of C-S. /pocket No. HMCC 11-75 (Hun- 
\r ; terdpn: 'County, M.J.-, April 1&; 1977), 

Or^ argument ^was' heard" on this matter oh May 22, 1978, but a 
jgJerfsion Jt>as nbt yet been rendered. \ ^ * ^ 

^ J* - * ' ' 

' ^ WASH l>NgTON' : rWas'hington Association for Retarded Cltlzehs v.- 

■ ^ Thomas,* No. C-78-163 (E.D. Wash., fll^d June 16, 

fP(alnfiff£''are residents of five institutions" for mentally ret£*rded per- 
^sbns /ip "WSishington State. They bring this ^ Pennhurst -type class 
' aitj^nj^^ileging^tljt they have suffered years of physical, intellectual 
,and ^ ^motionalTjJTjiary, deterioration and depriv^ion and that this 

sftualii^n is. perpetuated because they" afly^ segregated in remote and 
.^Tfeayily^ populated^ institutions and are denied access to appropriate 

iWvites in the lea'st restrictive settirjg. ) 

* ) - * 

Plaintiffs allege that these practices violate their flights urtder the 
, first, 'fx)urth, fifth, eighth, ninth ^nd fourteenth amendments to the 
Constitijtfpn; the Rehabilitation Act of 1973 , 29 U.SiC. §§ 70Let sgq. / 
the DeveiopmentaUy Disabled Assistance and Bill of Rights Act, 42 
U.S.C. *§§ 6001 et seq, ; Titles XIX and XX of- the Social Security 
Act, 42 V-S.C. §§ 1396 et seq. and .§§ 1-397 ^ seq. ; tirje Vocational 
Education Act, 20 U^S.C. §§ 23Q1 et seq. ; ^nd 42 U.S.C. § 1983. . 

Pl^ntiffs ^eek declaratory and injunctive relief. 

I: ZONING I ^ ■ , ^ * - ■ / 

VlRGJNIA :- "fNSiGHT, Inc., et al.v.- City of^aViassas, et al, 

Civil No/ 78-255A (E.D, Va., flledUpril 17, 1978), 

Since this case was filed on April 17,, 1^78, the Manassas City Council 
has amended the }oca) zoning ordirjiance ^to allow group homes f'or, 
mentally retarded, persons to fee opened' in residential areas of tti^' 
City pursuarij: ,to a special use permit procedure. Tha INSIGHT 
groups ti6rne has secured a special us& permit ^nd has established a 
group home, with five mentally retarded residents, in Manassas. TKe^ 
lawsuit continues, however, to consider the claims of INSIGHT and of 
the two individual mentally refarded plaintiffs for damages f6r yola-- 
tion of their rights unde'r the equal protection clause of the Consti-, 
tutign, § 504 of the Rehabilitation Act, and Code of Virginia § 15.1- 
48^.2, and for a declaration that the present requirement of a spjecial 
use permit violates the pre-emptive Virginia statute^ \ 

A pretrial cohfererife in tfiis case was. field .on' Auqust 17, 1978, and_ 
trial is scheduled for September 7, 1978. , * . ' . 

■ > . 
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IL CASES WITH -NO KNOWN NEW DEVELOPMENTS- A'N!> CLO^D ' 
CASES REPORTED IN tARLIER ISSUES OF "MENTAb.'RljA'RDAf 
TION AND THE LAW't , ' \ " 

, . * ' - ■ ; ' 

A. ARCHITECTURAL BARRIERS ^ , ■ ' . : - 

Alabama: Snowdon v. Bfrmiggh^m-Jefferson County Tf^r>g?X Authority , 
No- 75-G-33-S (N.D. Ala., June 24, 1975)A^- ' 

District of Columbia: Washington Urban League-, ^.pc'^v. Washing- 
ton TVIetropolitan Area .Tranj[it Authvority , ^ 
Civil Nq, 776-72'CD:D.,C. \1976J. ^ 

. Maryland: Disabled in Action .of Ba>t&Tior6 v. Hughes *, Civil Action 
. No: 74-1069-HM (D- Md.) ,,5 ^ 

Ohio: * Friedman v. County of Cuyahoga , Case No- 895961 (Court 
of Common Pleas, Cuyahoga County^ Ohio), consent de- 
cree entered November 15,. 1972. 



CLASSIFICATION ' - . 

\|}linois: State of Illinois v; Donald Lang , No- 76 Crfm", 064 (Cir- 
^ Ct-, Cook Cty,y October 11, 1977). 

J-OMisiana: Lebanks, et aL v. Spears, et al. , consent decree, 60 F.R,D- 
135 CE,D. La, 1973). 

Massachusiftts^ Stewart/ et al. v. Philips, et al. , Civil Action No. 

70-1199-F CD. Mass., filed Sept. 14, 1970), . ' 

C^, CONFIDEMTIAUTY/ACCESS^-^RECgfeDS 

IHjnots; Beavers v. Sieiaff , No, 71 C 417 (N.D, III., May -12, 1977), 



D, COMMITMEtjT 



District of Cotumbia: . United States v. Shorter (-Superior Ct., 

' D.C, Nov, 13, 1974), No, 9076 CD,C. 
Ct. of Appeals, August 26, 1975), 

Illinois'; In re Whitehouse , No. 76-220 (111. App, 'ct,, Dec. 23, 1977). 

Indiana; Jackson v;^ndiana , 406 U.S, 715^1972>, 

Michigan: White v, Dif^ctor, Michigan Department of Mental Health y 

' ^ No, 75-V)022 CE,D. Mich., filed Aug. 6, 1975), g 



"Pennsylvania: Mersei v. Kremens , No. 75-159 (E.D. Pal'/'Aug*. ^0, 

-, 1975): ~^ ' - 

I 

Vermont: Frederiok v. Yancer , Civil No.- 76-257 (D. Vt., M^rch 17, 
- 1978). ' . - ■ 

?t ■ . ' 

West Virginia: State ex rpl. jVliUer v. Jenkins , No. 13340 (Supre'ftie 
' ' Ct. of Appeal^, W. Va. at Charlestoh, .March 19, 1974). 

Wisconsin: State ex ret. IVIatallk v. Schubert , 47 Wis. 2d* 315, 
204 N.W.2d 13 (Supreme Ct., Wis. 1973)> ^ 

Wisconsin: State ex'-rel. HasKins v-. County Court of Dodge 
County , 62 Wis. 2d 250, .214 N.W.2d 575 (Supreme 
Ct.-, Wis. 1974). . . 



i.' CRIMiNAL 'LAW 
District of Columbia : 



United States v. Masthecs, 539 F.2d 721 
(D.C. Cir.M976).-' ' ^ 



jGeorgie: P5te/> et al. v. Parham, et at. . Civil No. 75-46 Mac. (M.D, 
Ga. , Sept. 19-, 1975). 

Louisiana: Louisiana v./ ^enrett . No. 58,536 (La. Sup. Ct., filed-a 



Ap 



jisiana v./^j 
ril 4," 1977).'^ 



F . - CUSTODY 

Georgia: Lewis v. PavJ-s , Civil Actidn No. D-"26437 (Superior Ct., 
Chatham Cty. , Ga., July 19, 1974). 

Iowa; In the Interest of Joyce Mt'Pdnald^ Melissa McDonald^^ 

Children, and^the Stat^ of Iowa v. David McDonald and 
Qlane McQenald / Civil No. 128/55162 (Iowa Supreme Ct., 
- ' Octobe^^l972). 

Iowa: In the Interest of George Frankfin Alsager^ et al. and 
the State of k>wa v. Mr. and Mrs. Alsager , Civil No. 
■169/55148 (loWa SOpreme Ct., October 18, 1 972 ) . 



G. EDUCATION 

Catifornia: California Associationjfor Retarded Children v. State 
Board oC Educatton , No. 237277 (^uperior-^Ct., Sacra- 
mento Cty., filed Jul^ 27, 1973). 



ERIC 
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ERIC 



California:/ California Association for Retarded Citi2er>s v. Rites,' 
' 'No, 'C77-0341 (N.D\ CaL, filed Feb, 15, .I977i* ^ 

CaMfornia: Case, et al\ v^. State of California / Civil No* 101679 
(Superior Ct., Riverstde Cty,)- ' 

California: Crowder v. Riles , No. CA 000384 (Super. Ct,r Lo^^ 
Angeles Cty,^ Dec, 20/ 1976), ^ 

Colorado: Colorado Association for Retarded Children v. State of ^ 
Colorado , Civil No, C4620 (D, Colo.), ] ' 

CopQectifcut: Kivell v, Nemoitan , No, 143913 (Superior Ct, , Fair- 
field Cty,, Connw July 18, 1972), 

Delaware-: Beauchamp v, JonesT , No, 75-350 (D, Del, 1^75), ^ 

District of Columbia: Mills v. Board Qf Education , 348 F, Supp, 

866 (D,D,C. 1972), Supplemental Orders 
on Contempt and Master, March and July 1^75 

Florida: Florida Association for Retarded Children v, St^e Board 
of Education , Civil No. 730250-CI V'*NCR (S,D, Fia), 

Florida:*' Florida ex rel. Stern v, Keller ,^ N9, 73-28747 (Cir, Ct,, 

Dade Cty , , Fla, )„ , >^ 

Florida; Florida ex rel. Grace v. Dade County Board of Public 
Instruction , No. 73-2874 (Cir. Ct?t Dade Qty., Fta.). 

Georgia: David v. Wynne , Civil Mo, LU-176'44 (S_,D,. Ga, 197B), 

Illinois: W, E., et al, v. Board of Education of City of Chicago , 
Civil No, 73 CH 6l04'(Cir/ct, , Cook Cty,,^l[l,), /\ 

Indiana:. Dembowski y. Knox Commuoity School Corporation , ^vr! 
. No, 74-210 (Starke Cty- Ct., tnd,, filed May 15, 1974)-, 

Indiana: Sonnenburg v. Bowen , No, 74 P,S,C, 1949 (Porter Cty, 
Cir. Ct., ^nd,, filed OctpteV .9, 1974)," ^ / ' ' 

Kentucky: . Kentucky Association for Retardgcti.Childreo v. Ken- 
^ ' ' ' p tucky , No, 435 (g'.D, Ky,), cons^rit decree^ Nov, 1974, 

Maryland: JVIarVland Association for Retarded. Children v. Maryland , 

Civil No, 720733*K (D,. Md.), In^the Maryland State Court, 
Equity No, 77676 (Cir, Xt,, Baltimore ^Cty Aprij 9, 197^4), 
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Illinois: C.S.,„et al. v. Deerfietd Public School Dist. #109 , Civil 
No. 73il 284 (Cir. Ct. , I9th/Wsd. Cir., Lake Cty, 111.). 



Massachusetts: Allen v. McDonough , Civil No. 1494? (Superior Ct*, 
^ Mass., Sept. 28, 1977 and April 1978). 

Michigan: hferrison v. State of Michigan Civil No. 38557 (E.D. Mich.). 
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IIl.'FEATURE ARTICLE 



•THE RHAROEO OFFENDER AND CORRECTIONS 
ISiiles B. SantaiDour & Be^^nadette West ' 



At least three times as many retarded people are found in prisons ' 
in th*e United States than-amdng the general U.S. population- ^ 

In a 19*69 national sucv^. of prisons and correctional facilities.. 
Doctors Bertram BroWn and Thomas Courtless found that, while retarde^j 
persons* make up only abo\it three p^rcent^of the general population. ^ * 
] heiirTy ^ten percent of all incarcerated individuals were mentally re- 
itarded, with I.Q.s.below severity^ These findings have been verified 
^■tfj? more recent studies which indicate that in 1976 there were an 
astounding 23,700 retarded^ persons in prisons across the nation, ^ 

The- htgh .percentage bf retarded lamates does not, by any means* 
indicate thatVetarded persons ^r€f i«ore prpne to criminal behavior 

* than sire non-petarded perso/ls.^ Misunderstandings about the nature of 
retardation Nave created a situation in which many people believe 
-criminality and^^retardation to be related in ^ome ^ay; or that retard- 
ation causes criminal "behavior. But the condi tion of ret'a.rdatjon ^anrf 
the behavior we call criminal are not- synonymous and must not^be con- 
fused. Retardation is a condition 'occurring before birth or during 
efn individual's developmental years which affects his learning and 
matflration processes, Crvnin^ behavior , on the other hand, is the 

^ perpetration of 3n act adjudicate to, be illegal. • 

If retardation and^criminaLity are' riot synonymous, or if there is 
nO clear cause-and-effect relationship .between the two; how can the 
preponderance of incarcerated mentally retarded persons be explained? ^ 
This paper will maintain that the answer is that mentally retarded 
persons are at a distinct disadvantage in the criminal justice system/ ^ 
They are effectively discriminated against intentionally or uniten- , 
tionajly, both in court proceedings and in correctional facilities. 
•Largely due to failures "of the present criminal justice system 
failures caused by a lack of understanding &f retardation — a" mental- 
ly retarded person is (!') more, likely to be convicted, (2) less likely 



Milesr SantanidUr and Bernadette recently conducted an extensive* 
^ national -Survey of prispns and a comprehensive re^^iew of the research 

and^literature in preparation of writing a prescriptive package for 
_ Law Enforcement ^Assis^tahce Administration on retai^ded offenders^ which 
was part^of an, American Correctjonal Association's special offender 
project/ This" paper is a digest of that effortr^ Two -books entitled 
'The Mentally Retarded 9f fender and Conf^ections" and ''Retardation* * 
Corrections and the Retarded^ Of fender - An Annotated Bibliography" were 
pubTishedt the^^first by the* National Institute of Law, and Criminal 
Justice and .the latter By the Presidents* Conmittee on Mental Retardation, 
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to receive profjation or parole, and (3) 
is his non-retarded counterpart. 




e likely to recidivate thaji 



Mental Illness and Retardation : 

the general confusion ^ffSn a IbcV pf comprehensive knowledge about 
mental retardation on the^art of professionals is further compounded ' 
by t*^e myriad of. legal definitions of mental retardation which \Jary 
^ from jurisdiction to jurisdiction- Very often laws make no dlstincti6n 

between mental Illness and mental retardation, and 'very often the 
■ solution employed in hanojing the retarded* individual is to place him . 

in a mental hospital. Under certain, defective delinquency laws fhe 
, mentally retar^led are categorized with the sociopath, and certain sex- 
ual offenders. .Mental illness ^nd mental retardation are two. different, 
conditions. . . 




bey 



Competency : \ 

Very much r^-ate^ to the confusioK between mental illness and 
mental retardation "is the issue of , competency. Competency can be 
defined generally^as the ability to coopetate with one's attorney in 
one's own defense *and the awareness* and unoerstanding of the conse- 
quences of those proceedings. In cases where the issue has been raised, 
a judgment must be made in ijrdef to determine\whether the accused per- 
son should stand trial at the time, or whether a /ielay is in order 

until the person is restored to competency. 

* 

' in the case of retardation, restoration to competency should not 
be^the. issue. This is very differer^t from the issue. of competency Iq , 

ation to mental illness where it, is presume(l the individual's* *'ill- 
ness" influences his competency 'and restoration is possible- The ^ 
question the courts should wei^h is the person's level of competency 
and his^ potential for becoming more competent- "Rehabilitation" or 
treatment for the mentjjlly retarded offender should be directed towand 
raising his level .of .competency ok providing a mentor or compassionate 
guide to compensate for his deficiencies- 

- In manV cases mental illness is transitory often with a reduction 
of symptoms leading to recovery. But for the mentally retarded person 
thr deferment of trial for reasons of Incompetency has veVy^ often re- 
sulted in lifetime coiranitment to an institution since it is not liKely 
that the individual will be cured of retardation. {Wald) 

In many wSy^ the use of Incompetency to stand trial has been 
detrimental to retarded people^ As the President'js Committee on Men- 
tal Retardation {1,974) points out: / . 
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The mentally retarded person is in a uniquely 
damned position before the courts- , If his dis- 
ability remains undetected^, his chance' of receiv- 
ing proper court handling 1s reducetl- But if his' 
, impairment is recognized, he may receiv^a long 
term institutional commitmerit without a* trial for 
the alleged offense*, , - 

■ In recent years, individuals have, become aware of the abuses in- 
volved with the use of the competency issue. The court recently con- 
sidered the matter the caSe of Jackson v. Indiana, where the ^ 
individual maintained thai confinement under certain conditions deprived 
hom.pf his rights- In the report dn the status of current court cases, 
the President's Committee on Mental Retardation (1975) reports that 
the Supreme Court held, inter alia: 

*.*that a- person charged by a State with a 
' criihiftal offense who is committed solely on ' ' 

account of his incapacity to proceed' to trial 
cannot be held more than the reasonable period . 
of time necessary to deterftine whether there 
is a substan-tial probability tllat^he will ' 
. attain that capacityVin the fors^eable future, - 

^ If it is determined that this is not the case, 

then the State must either institute the cus- 
tomary civil commitmph-rvproceeding that would , " 
>e required to pommft indefinitely any other 
, - citizen or release the defendant- 

r ' 

It 15 important to observe that the usual discussion of competency 
has dealt with the problem as if it^were a black and white issue — " 
either an individual is or is not corfipetent. The President's Committee 
on Mental Retardation goes 'further to suggest that the- courts should' 
/ecognize'gradations or degrees of competency. ^ ' 



Convictioi^s :. 

■ Mentally retarded persons function at a lower intell^ectUal level 
than do "normal" persons- They also Tag^behind in what is called 
"adaptive behavior," or the ability to deal effectively with'On^'s 
environment- They learn botjn academic subjects and^^ife skills more 
slowly than do normal persofii, and in some extreme. cases they may 
fail to leSrn such things at alL 'Thes$ two factors of liinited in- 
t^elTectual functioning and lagging adaptive behavi<jr make the retard- 
ed person an outcase in society. To be accepted foV wha he is, with 
all his shortcomings', special needs-, and potential, is an all-toD- 
infrequent occurrence in the life of a retarded person - The desire' 
for and the need for acceptance is universal; the retarded person seeks 
acceptance just as w6 all do. Consequently, a retarded person will 
sometimes go to great lengths to please some individual who treats 



hm wfth kindness or is attentive in some way, 8ut, tragically, it" , 
is this reaching out for acceptance, coupled with his lowoj^ntell- * 
igenc^, that may very well place the retarded person at a disad^/antage 
when he is accused*of breaking the law* ' * 

'The fact that retarded .inmates are anxious to be accepted and " 
therefore easily persuaded, is verified to all junctures at which^, 
the retarded person encounters the Crimihal justice system* ' Indeed,, 
Gia^iari determined th^z retarded suspects .confess., react to friend- 

,ly suggestions and to intimidations, and plead guilty more^ readily 
and more frequen^:ly th?n do their non-retarded counterparts- This 
fact, sheds a v^ry revealing 'Tight on the followin^r statistics re- y 

'gat^d'ing court cases involving, retarded defendants; (Brown and 
Courtles's:) ^ 

- In 59% of all ceses studied^ ttie mentally retarded person 
entered a plea of guilty/ 

- In 405i of those cases where a guilty plea was not entered, 

^ * the retarded individual waived his right to trial bjTjury- 

" \ - The arresting charge was the same as the convictijng charge 

in 80% of the cases, meanijig that only 20% of the retarded 
individuals plea-bargained op were otherwise granted a 
reduced charge- 

- Confessions ^r incriminating statements wepe t)btained from 
fully two-thirds of the retarded defendants* 

- In 88% of the cas^s, the verdict was not appealed- 

-'No post-conviction relief was requested in 84% of the cases. 

The failure of judges and lawyers to recognize retardation, and 
their lack of undei^statiding of :the Jieeds o/ retarded persons iflay be 
blamed for the fact that retarded individuals are taken advantage of 
in the area of adjudication, . , ' 



Probation and Parole : ^ .-^ ^ ' * * 

After his conviction, the retarded .offender's -'disadvantage is 
continued, if net magnified- He is I6ss like]y,than others to be 
'granted probatioji, since it is more Commonly given to persons with 
greater intelligence and higher educationaJ actiievementt* Work 
history is another important consideration in .the granting of proba- 
tion, and since the mentally retarded person is usually underskilled 
arid undereducated, his work history, is not likely to portray him as 
a strong candidate for probation (Haskins and Friel), 

Den1e4 probation, the retaiaded offender is most o^ten placed "fri 
a prison- There, it appears, hii lag in development contributes to 
h*is inability to complete those programs that are sometimes required 
for parole. In addition, his slow adaptation to prison .routine an5 
his difficulty in understanding what is e)^pected of h.im frequently 
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It seems* then, that it is the lesser of two ev»^ls to hous^ re- 
tarded offendeirs in correctional facilities- But. even wherfe this 
has been acknowledged, adequate rehabilitative prograims for the retard- 
ed do not exist. Indeed, it could be argued that any "rehabilitative*^ 
program would be inadeotiate for the retarded offender*. For what he 
requires, most often, is not rehabilitation but* simply, habiJ itation ! 

Uhat will be argued jiere is that prisop progr^aois fo^v th& retarded 
must deal wiWi the condition of retardation as much* as, if not more 
than, with the problem of criminal behavior. For* while a retarded, 
person is not more prone to crimio^l behavior than abnormal person*. he 
may be said to be either more or l!ess prone than ot^isrs to certain * 
^causes of criminal behavior,. ■ / 

The major factors involved in most illegal behavior may be divided 
into five general classifications: (1) 31 misunderstanding of how to 
use institutions in society to attain desired goals in a legally 
sanctioned fashion, (2) a s^rikijig out agaiiist society in fiP;"ustration 
stemming from one's own limitations or ^e&lings of rejection* (3) 
mental illness causing irratieinal behavior,. (4) socio-p^athalogy or 
criminal behavior based upon a calculated disregard for other people's 
rights* and (5) naivete or an inability to foresee* or^appreciate thV 
consequences of one's own behavior, ^Factors (1) misunderstanding how 
'to use social institutiji^ns* (2) striking out in frustration* and (5) 
naivete, can each be directly related" to^ the cond.ition jpr retardation, 
and are generally" easier to deal with than are mental ilJness and 
socio-pathic behavior- 
Owing both to ihe factors involved in a retarded person's crimina'lity • - 
a^id to his aforementioned anxipusness to pleas^^ the retarded offender 
has an excellent chance to" adjust his befevior when offered programs ^ 
designed to meet hfs special needs^, But«^i;gvestt9ations have indicated 
that even those programs^ that do, exist have' pr6vea to be li/ttle more ^ 
than special educa^tion classes of a public school nature* geared 
more toward individuals of "borderline" intelligence {i;Q-'s'of 70 to 
90); who comprise another fifteen tp twenty -p^ercent of the inmate pop- 
ulation* than toward retarded pefsons-(I.Q- 's below 70). There are no 
programs of a habilitative, 'developmental nature , ^ - , ^ 

The Nature'of Retardation . \ ^ ' , ' 

* At this'point the concepts of ^development and habilitation must 
be eJfpanded, A mentally retarde'd pfejf^son's development lags behind 
that. of normal person/s- It'is sitter- It is retarded- -A retarded 
individual matt/res^ and learns more slowly' than others. Sut-he joes^ 
mature. Contrary *tQ, the understanding of the- general public, retard- 
""ation does not arrest development at any one stage. While the retard- 
ed^^persoo will never Veach a "normal" level of intellect and develop- 
ment, growth always remains a possibi.lity- Well-designed programs 
have had very positive .innpacts onVenta'lly retarded persons , ^and 



phenomenal jmprc^ments in their abilities have been recorded. There- 
fore; programs fet regarded inmates are^clearly^appropriate and. one 
might argue, morally mandated. * " . 

To develop appropriate, {Myograms for retarded prisoners, correct- 
ional personnel mjjst understand why* retardation is problematic t^o the 
individual and to society in general. The retarded person's lag in 
development leads to a proTonged^^ependency on others- Retardation 
may jtiost constructively , be viewed as a problem of dependency which 
has four facets: physical, social, economic, and residential. 
(SantamoUr an^Ross) - " ^ ^ 



MOVEMENT- TOWARDS INDEPENDENCE IN THE DEVELOPMENTAL PROCESS 



Dev^opment of Residential Skills 



Development of Vocational and Economi 



Development of Social aQd^-CSgnitive Skills 




TOTAL 

DEPENDENCY 




Developm^ 



Personal and Physical Skills 



Thp development of independence involves, in retard;ed and normal 
persons alike, the mastfery of skills and abilities thaybuild upon one 
another: for example; one cannot^run until one can^w^k- The ficst ^ 
step toward independence involvesvtbe mastery of basic physical skills 
such as walking, eating, and toileting- The second step, which cannot 
be taken until the first step has been satisfactorily mastered, involv 
. ed the development bf the individual's social abil ities "and cognitive 
skills- Once these skills have been sufficiently mastered^ an individ 
ual can begin to learn and to practice the saleable skills that are 
necessary for him to support himself- 

The model above represents development and movement in two direc- 
tions,, illustrated by both vertical and horizontal expansion- As the 
individual develops one category of skills throughQyt his lifetime 
(movement alond the horizontal plane),' also moves toward new skills 
and abilities (movement along the vertical plane) - It is this life- 
long, continuous process of expanding ejtisting'abilfties and develop- 
ing new ones that moves an individual toward ever greater independence 
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Though this process is the same for retarded and norma] persons, 
aj^tarded Individual, requires more tjme to develop proficierjcies than 
do nQrmal persons, and my also require special aids to compensate ior. 
his. disabilities. Most programs In corrections fail the retarded 
Offender because they attempt to develop skill s related to job sucess 
without first 'developing more basic skills , Habilltatlon requires 
taking the person through the entire^deyelopmental 4u:ac^s^^.* ^ 



Developing Programs for Retarded Offenders :*' 

The recommended procedures and programs outliped be>ow Wil^. it 
is hQped, provide S practical approach to the- treatmertf 0/ retarded ^ 
offenders within correctional settings- While they are specifically 
designed for those who score less than seventy on any standardized - 
KQ!'test, the programs would also be appropriate, in modified ^nt), 
fltrr the qffender with borderline intelligence. Because of'^the differ- 
CTces in their degree of sophistication,^ however, and -owing to the 
abuse characteristic of the "pecking order*' in prison culture, 
"borderline** individuals "should only rarely be grouped with retarded 
offenders- * 

The system proposed here includes: - diagnosis; evaluation and 
classificat^ion; development of personal, physical, educational, df\6 
vocationaT skn'lls; courses in human sexuality; and the development of 
social values and independent life skilU, The ultimate goal is the 
re-entry of the retarded offender into the community as an independ- 
ent, law-abiding, and better adjusted individual- The basic assunjp- 
tiort ^underlying this goal is that a retarded person has the right to 
equal opportuni^ties for developing to his fallest potential- 

It is extremely important that the retarded offenri[er be identified 
early in the criminal justice system and that each pers?on*s individual 
needs be car&fully and completely assessed. Therefore,^''test1ng is 
essential, arid should include an initial Adiagnosis, a classification, ' 
and a full ev&luatipn of each individual-) 

Diagnosis : Group, tests may be admin^tered to all inmates in order 
screen out those who may be retarded- Examples of appropriate 
group tests are: the Revised Beta Examination, the Army General 
Classification Test, the Academic Promise Te$t, the. California Test of 
Mental Maturity {short or long form), and the Uorge Thorndike Tntelli- 
gence Tests, Any individual v^ho scores below ^ghty on any of the 
above tests should then be subj^ected to an individual standardized 
test, such as the Stanford Binet tests pr the Wecshler Adult Intelle- 
gence Scale (WAIS)- 
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classification : Following diagnosis, ^those individuals identi- 
fied a^ retarded should be clas§.if1ed" in terms of their mental ■ health 
and Securit'y-roeeds. A retarded offender whose behavior is non-aggres- 
sive is in no. way helped by be4ng subjected to the r'igors of maxinoum 
^^r Indium security where he must^ learn a complicated system of rules 
and behaviors^ before moving^to a less restrictive setting. Likewise* 
since some retarded> offenders are violent^ secure settings must also 
be available. The following three classifications of retarded offend- 
ers should suffice: " - : 

Group A: Retarded offenders convicted of violent crimes and 
whose behavior is dangerously -aggressive and anti-auttioritarian. 
Members of this g,roup should be assigned to a medium security setting . 
and allowed to progressively wprk their, way toward less secure settings. 
The primary emphasis iii the early stages of incarceration should be 
on the modification of behavior^ along with pa)^ticipation in develop- 
mental and'counsellin^ services {discussed below). WeaHy^ this 
group should be separated from, the general inmate population* and the 
setting should be made as personal as possible. When housed in small 
groups^ it should be possible to somewhat relax security codes even 
for thi^ group> in light of their general lack of inventiveness and- 
organizational abilities. , ' 

Group B: Retarded offenders who have been convicted of non-violent 

crimes and whose behavior is not' dangerously .aggressive. Members of 

this group sjiould be placed in a minimum security setting apart from - 

the general prison population^ or in a clpsely supervised group setting 
within the open cotmiunity. ' , ' ^ ^ v 

Group C; Retarded offenders whose behavior is considered to be a 
manifestation of mental illness or a behavioral jdisorder. The be- 
havior of these offenders may be bizarre or charatterized by extrerye 
withdrawal, outbursts of uncontrolled temper^* extreme,, aggressiveness 
towards themselves or others^ or a preoccupation >/ith imaginary 
voices. These.persons require* at least, ii^ltlally^ the special sery* 
ices-of a psychiatric unit. \ ^ ^ . ^ / 

It must ye remembered in dealing. with all three groups that re- 
tarded offenders are less likely than others to appreciate the con- ,^ / 
sequences of escape and have a tendency' to run away from frightening/ / 
or unfamiliar situations. . Consequeatly^ close supervision is called? > 
for^ especially during the earlier stages of incarceration'. / ' 

'■ - ■ ■ /- 

Evaluation : Following classification Into Croups A, B, or C^,^he' 
social maturity and functional skills pf the retarded offender mu^t/l&e 
evaluated in order for him to be placed in an individual or ^roufjf ;^ 
program su1te^( to his needs. THfe following standardized tests a^di^ , 
interviews may be useful^. The Adaptive Behavior Scale^ the. Vine Jdn^a ^ 
Social Maturity Scale, the Progres^. Assessment Chart (PAC), the.ftdt^lt 
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^ and ^le does not easi1/^ansfer4earning from one area or situation to 
'\a.nother. It^*is this whicji creatas his difficulty, in distinguishing 
"^'between appropriate and inappri)pniate, or legal and illegal, ' behavior- 

This limited ability to think abspactly can be deaK with by r^i 
' peatedly exposing the retarded individual to c^ntrivesL situations. ' 

meant to- make a certain point. Tnis is-effectively done through tbe 
• use of. rOle*playing and group disqussions- ' ^ a 

' , - ' 1 ' ' " ' * 

. Vocational TriHnift^ : In, order tp become-^ully independent, re- 

tafdejd' persons require vocational training. Such training should' not 
emphasize^quipping the individual Iwith a specific skill but- rather^, 
should emphasize general skills that pari be. applied to a wial variety 
of occupations. The goals of a vocational* training program should 
be: {!) to provide* the person, with Un ori^ntation'to\9ard work, (2) 
to determine, measure, and note the lindividuars'wortc-related nee^, 
assets, -and limitations, (3) to^elplthe individt^a] become more aware 
of his vocational assets and limitations, and to dgvelop a variety of 
necessary skills, and;t4) to encourargje stable work habits and, increase 
the individual *s tolerance- for work- 1 - 

.^Si'' . The best tool for .vocational training is a licensed sheltered , 
.^^^ workshop, which duplicates '-an actual indiJsirial setting,^ >Je recommend 
' that such a workshop be established within ^he correctional .facility. 
The process of equipping, staffing, srocontracting, licensing, and fund 
^ ing a s>ieltered worksh&p can JtitQ^a very 'complex operation, however, 

. and should not be atWrnpted without expert guidance and advice- For 
some offenders, a l^r stag[e*t)f thfe traiaing may involve connecting 
^^^^ * them with a sheltered wor,kshQp in>lhe cqmmunity'but, ideally, most will 

^ ' be able'to move, directly ini6 competitTve employment during the later 
^ ' stages of their confinement-. h*^ - ■ , ' - * 

Thg,4nmates shouU!\aj^o be. offered "pre-vocational training," 
wfrtctf "exposes him tO/Such* realities of the wprking world as job * 
applications, social security and tax fonjjs,, labor ujjions, fringe 
benefits, job responsib^ilities, motivation to work, "and taxes. A high- 
ly respected pre-vocational ^evaluation and training instrument's 
^ ' available. It is marketed by Singer Career Systems of Rochester, 
> Hpw York, and 'is caviled the Singer Job Survival Skills Manual and Kft . 

Acadmeic Training^ Cognitive or academic training should also be 
7^.'. made ava1*^1able to retarded inmates and shpuld, for the most part, b^ 
, o'f a survival nature.. An indivi^aVs reading, writing, and arithmetic 

skills sh'Duld, be developed, vhen possible,^ atj^t to-the pointA 
- where he is, able to Ipokifor work in the claetfified ad sections of news 
papers end to^ill but job,app>ica,tions Jt is also important that 
V " \!? retard^ person be able to read public sighs/diuectiorts; maps, * 
.^^^ arW^ill arfd safety instructions, and that • ha be a^e to fill out the 
fo^rms* necessary to^epeive cotjntiunity service?. IJt is important not. . 
-ta challenge Jthe ins^V^dual to develop acade^ica}ly'beyond his capa- 
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bilitles, however, tn order to avoid frustrating him. 

/ > - - ■ ^ t 

^ervices : Group Counseling should be provided for all retarded 
inmaiesT Such counseling can be very beneficial to a Retarded offend- 
er ^/making him see that he shares a conmon bond wUJr^thers and mit- 
, TOTting his sense of alienation from his peers aflri; from .authority 
figures, A gr0Up counselor can plan a very .fmporxant role as'a model 
to his retarded clients^ arfij should endeavor tp bfecttne the symbol of 
.4 mature, responsible, candid,^ accepting person who is dedicated to the 
/ welfare of, others.' It shodld also be remembered that all staff menbers, 
/ both habilitative and security workers, can serve as models to the 
retarded inmates, and would do well to endeavor^o s^t a good example. 

Individual Counseling should also be available. ySince retarded 
individuals seldom seeic "counseling, the counselor shoujdtbe assertive 
oin offering :his services, prepared to employ, a setting (p^er thanthbt 
^verly dependent Hjpon the verbal abilities of the client:, 

Full medical services are particularly important for retarded 
persons, since they are frequently^fflicted^ith one or more physical 
handicaps. Discovery and/or treatment of -such handicaps can be impor- 
^ tant factors in the develofment of the "retarded individual's fttllest 
potential . r ' - 1| ■ / 

It is not unclBtraion^for retarded persoris to be afflicted with ^ 
speech or^udio-logical" impediments. Therefore, no well-designed pro- 
nram can reck the services of a speech pathologist or audiologist. 
Physical and Occupational Hierapy are, similarly, services that should 
be made available to retarded inmates. ^ ^ 

The retarded offender CAN be helped. With adequate programs, time, 
patience, he can learn, to become a contributing member of society. 
We know enough about mental retardation and how* ta deal with it to 
develbp^ effective programs such .as the one outlined above. To fail 
to implement such programs woiiy be a great, tragedy and nothing short 
of , criminal . * ■ % 
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